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ABSTRACT 

The U.S. Constitution guarantees a right to privacy 
that requires deputies and jailers to avoid the unnecessary 
disclosure of sensitive information about a person. This privacy 
right especially covers Acquired Immune Deficiency Syndrome-related 
(AIDS) information, and it even protects the immediate family of 
persons infected with human immunodeficiency virus (HIV). The right 
to privacy is not absolute, but sheriffs and jailers must have a 
compelling reason before they reveal that a person is infected. This 
right to privacy is not surrendered or waived because an inmate tells 
a jail officer about his or her medical condition. HIV is not 
transmitted through everyday casual contact, and there is no reason 
for the information to be public. Federal courts will base their 
decisions about AIDS-related practices and policies on the most 
recent medical evidence. Deputies and jailers will come in contact 
with HIV-infected patients. Jailers who receive no training will make 
decisions based on ignorance and fear, and they will eventually 
violate prisoners' rights by disclosing the information. A department 
that does not train its officers on how HIV is transmitted, as well 
as the need for confidentiality, will be held civilly liable for 
those inevitable violations of privacy. (NLA) 
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The recent case of Doe v. Borough of Bamngton' 
offers a valuable lesson on the connection between 
training and the avoidance of civil liability. It is taught 
against the backdrop of AIDS, a subject that has gener- 
ated more fear than training. The court held that a 
police officer violated an arrestee's constitutional right 
to privacy by disclosing to another person that the 
arrestee had AIDS. 2 In addition to finding that the offi- 
cer who released the Information was liable, the court 
ruled that his government employer also must answer 
for the violation. The local government was held re- 
sponsible because it had failed to provide any training 
about AIDS or the need for confidentiality when deal- 
ing with HIV-infected arrestees. 3 This Issue of the Jail 
Law Bulletin discusses the Implications of the Doe 
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"PERMISSION TO REPRODUCE THIS 
MATERIAL IN MICROFICHE ONLY 
HAS BEEN GRANTED BY 



1. 729 F. Supp. 376 (D.N J. 1990). 

2. AIDS Is a condition that severely damages a person's 
immune system, and it is caused by a virus known as the 
human immunodeficiency virus (HIV), If tests reveal anti- 
bodies to the virus in a person's blood, it means that the 
person has been infected. The person is referred to as HIV 
positive or HIV infected. Once a person has been infected 
with HIV, known popularly as the "AIDS virus," it attacks the 
immune system and opens the door to life-threatening illness. 
The health of an infected person deteriorates over time, 
gradually moving from apparent good health to serious ill- 
ness and death. For example, a person who looks perfectly 
healthy may be HIV Infected and can transmit the virus by 
engaging in high-risk behaviors. The final stage of the dis- 
ease is a medical diagnosis of AIDS, often called "full-blown 
AIDS," 

3. This case was decided on the basis of written materi- 
als filed with the court before trial, Including deposition 
testimony and legal arguments. After finding that there was 
no disagreement about what had happened, the fudge Im- 
posed liability without submitting the case to a Jury. The 
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decision for North Carolina sheriffs and their jailers. 
The case involved a police officer who violated an 
arrestee's right to privacy, but the same legal principles 
would apply If a jailer revealed an Inmate's HIV status 
to another person. 

Factual Background 

On March 25. 1987, John Doe and his wife, Jane, 
along with a friend. James Tarvis, were driving in a 
pickup truck when they were stopped by police offic- 
ers with the Borough of Barrlngton. John Doe was ar- 
rested for unlawful possession of a hypodermic needle. 
He was detained and the truck was impounded. Doe 
advised the police officers to be careful In searching 
him, as he had tested positive for HIV and had "weeping 
lesions" on his body. 

Later the same day, Jane Doe and James Tarvis 
drove to the Doe residence In the neighboring Borough 
of Runnemede. They left Tarvis's car running in the 
driveway, and somehow it slipped Into gear, rolling 
backward and crashing into a neighbor's fence. One of 
the neighbors was Rita DlAngelo, a local school em- 
ployee. While two Runnemede police officers were in- 
vestigating the accident, an officer from the Barrlngton 
Police Department, Detective Preen, arrived and talked 
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Judge entered judgment against the officer and the govern- 
ment because he decided that application of the relevant 
law to the facts required a finding of liability. The next step 
in the case would have been for a Jury to decide how much 
money was owed as damages, but It recently v as reported 
that the lawsuit has been settled for $55,000. National Law 
JoumaUxmelh 1990. 

' BEST COPY AVAILABLE 



2 



with one of them f Officer Van Camp. Preen told Van 
Camp that Jane Doe s husband had been arrested ear- 
lier and that he had AIDS. Officer Van Camp relayed 
this information to his partner, Officer Russell Smith. 

After Jane Doe and Tarvis left the area, Smith told 
the DiAngelos that Doe's husband "had AIDS and that, 
to protect herself, Rita DiAngelo should wash with dis- 
infectant* Rita DiAngelo became upset, in part because 
her daughter attended the same school as the four 
Doe children. DiAngelo contacted other parents with 
children in the school, and, in addition, she contacted 
the media. The next day eleven parents removed their 
children from the school in a panic over attendance 
by the Doe children. Local newspapers and television 
stations covered the story, and at least one report 
mentioned the Doe family by name. 

Jane Doe and her children sued Smith and the Bor- 
ough of Runnemede in federal court under Section 1983 
(42 U.S.C. § 1983), alleging that Smith violated their 
constitutional right to privacy when he told Rita 
DiAngelo that John Doe had AIDS. They argued that 
the disclosure had caused them to suffer "harassment, 
discrimination, and humiliation* and that they were 
"shunned by the community." The Doe family is seeking 
an award of money damages for its injuries. 4 

Constitutional Right to Privacy 

The federal courts have struggled with whether there 
is a constitutional right to privacy, but the court in 
Borough of Barrington not only identifies a privacy right 
but casts substantial light on its contours. It holds that 
the fourteenth Amendment protects against unautho- 
rized disclosure by government officials of sensitive 
personal matters, including medical records and medi- 
cal information. The court declares that AIDS-related 
information is especially sensitive, and "the privacy 
interest in one's exposure to the AIDS virus is even 
greater than ones privacy interest in ordinary medical 
records because of the stigma that attaches with the 
disease. " 5 The result is that Jail officers have a consti- 
tutional duty to avoid disclosing certain medical infor- 
mation, particularly the fact that a person is infected 
with HIV. 6 



4. John Doe died six months after Officer Smith revealed 
his condition to Rita DiAngelo. The lawsuit also named the 
Borough of Barrington and Rita DiAngelo as defendants. The 
pretrial motions that led to this decision did not involve 
those defendants, and for that reason, the court did not 
address their liability. 

5. 729 F. Supp. 376. 384 (D.N.I 1990). 

6. Other federal courts have recognized a constitutional 
right to privacy that protects against the disclosure of medi- 

ERIC 



Because revealing that a relative is HiV positive 
may cause the entire family to be ostracized, the 
court also holds that "[tine right to privacy extends 
to members of the AIDS patient's immediate family." 7 
In other words, the right to privacy not only protects 
John Doe, but it also covers Jane and the children. 
The court reached this conclusion after noting that 
the "hysteria surrounding AIDS extends beyond 
those who have the disease." 8 This is a highly signi- 
ficant step. It permits Doe and her children to sue 
Officer Smith and the Borough of Runnemede for a 
violation of their own right to privacy, not the pri- 
vacy of John Doe. Each member of the family should 
recover for his or her own injuries, which multiplies 
the amount of liability caused by Officer Smith's 
single disclosure. 

The right to privacy in medical Information, like 
other constitutional protections, is not absolute. The 
information sometimes may be divulged, but only if 
the government's need to reveal it outweighs a person's 
interest in keeping it private. In other words, Officer 
Smith needed a compelling reason to justify telling Rita 
DiAngelo that John Doe was infected with HIV. Accord- 
ing to Officer Smith, the reason was to prevent trans- 
mission of the virus by advising DiAngelo to wash her 
hands with disinfectant. The public's need to avoid 
the spread of a deadly disease is compelling, and in 
the appropriate case it might justify a disclosure. But 
telling DiAngelo about Doe's medical condition was 
unrelated to that goal. The medical evidence clearly 
showed that Doe could not transmit HIV to the 
DiAngelos through casuai contact. In the absence of a 
very good reason for turning a public spotlight on such 
sensitive information, the court found that Officer Smith 
had violated Doe's right to privacy. 

This case is also significant because the court ein- 
uraces current medical knowledge and rejects fear as 
the basts for its decision. Officer Smith had argued 
that "infection through casual contact cannot be ruled 
out * because "there are no conclusive facts about 



cai information about AIDS, in Woods v. White, 689 F. Supp. 
874 (W.D. Wis. 1988), for example, a federal court held that 
prison medical personnel violated an inmate's right to pri- 
vacy by telling non-medical staff and other inmates that he 
had tested positive for WV. See Doe v. Coughlln, 697 F. Supp. 
1234 (N.D.N.Y. I988)(right to privacy protects inmaks against 
nonconsensual disclosure that they have tested HIV posi- 
tive). One decision swims against this mild current, how- 
ever, apparently finding that inmates have no constitution- 
ally protected right to privacy in this information. Harris v. 
Thigpen. 727 F. Supp. 1564 (M.D. Ala. 1990). 

7. 729 F. Supp. 376, 385 (D.N.J. 1990). 

8. Id. at 384. 
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AIDS." 9 The court firmly rejected that argument. He 
subjectively may have believed that Doe could infect 
Mta DiAngelo simply by touching her, and he may have 
thought that washing with disinfectant could stop this 
casual spread of HIV. Officer Smith's personal beliefs, 
no matter how strongly and sincerely held, did not 
justify his disclosure, because they had been disproved 
by c UiTent medical research. 10 The court declared that 
objective nedical evidence is what matters in evaluat- 
ing the actions of public officers, and research had 
clearly established that HIV is not spread through ca- 
sual contact. 11 

liability of Officer Smith 

The court ruled that Officer Smith was liable per- 
sonally 'or revealing John Doe's medical condition 
to Rite DiAngelo. After finding that Jane Doe and 
her children had a right to keep that highly personal 
information to themselves, which was the most dif- 
ficult hurdle to clear in this case, the court easily 
decided that Officer Smith had caused a violation of 
their privacy. 

Qualified Immunity is a valuable defense that some- 
times shields public officers against personal liability. 
It protects them if a constitutional right is not clearly 
established at the time of their alleged misconduct, 
even if a court later finds that the right exists and 
interprets their action as a violation. 12 In this case 
qualified immunity might have shielded Officer Smith 
from liability, but for some reason the defense was not 



9. /d. at 381. 

10. In another context, a leading federal court decision 
concluded that the risk of contracting HIV, even if scratched 
or bitten by persons who are infected, Is "miniscuie, trivial, 
extremely low, extraordinarily low, theoretical, and ap- 
proaches zero." Glover v. Eastern Nebraska Community Of- 
fice of Retardation, 867 F.2d 461, 464 (8th Cir, 1989). 

11. The court emphasized that it "must take medical sci- 
ence as it finds it; its decision may not be based on specula- 
tion of what the state of medical science may be In the 
future." 729 F. Supp. at 381. This approach is consistent 
with the one taken by federal courts In other contexts. For 
example, one federal court of appeals declared that a trial 
court, in evaluating a personnel decision about an HIV- 
infected public employee, erred when It "refected the 
overwhelming consensus of medical opinion and improp- 
erly relied on speculation for which there was no cred- 
ible evidence." Chalk v. United States District Court, 840 
F.2d 701, 708 (9th Cir. 1988). 

12. Anderson v. Creighton, 483 U.S. 635 (1987); Harlow v, 
Fitzgerald, 457 U.S. 800 (1982). 



asserted, and, as a result, it was not considered by 
the court. 13 

Officer Smith raised another defense, however, ar- 
guing that Doe had waived his right to privacy and 
therefore could not complain about the disclosure. The 
argument was that a waiver occurred when Doe volun- 
tarily told several police officers that he had tested 
positive for HIV, and this happened before Officer Smith 
talked to Rita DiAngelo. In rejecting this argument, the 
court found that Doe revealed his medical condition 
only because he thought the police might need to pro- 
tect themselves against the possible transmission of 
HIV. The court noted that officers sometimes have more 
than casual contact with arrestees, as when they con- 
duct frisk searches. 14 Doe divulged his medical condi- 
tion to a few officers for their protection, a limited 
purpose, and he never authorized them to tell anyone 
else. If officers pass along confidential Information that 
has been revealed for the public's protection, it will 



13. It might have been possible for Officer Smith to argue 
successfully that at the time he talked to Rita DiAngelo, In 
1987. the courts had not clearly recognized a federal right 
to privacy In sensitive medical information. In Woods v. 
White, 689 F. Supp, 874 (W.D. Wis. 1988), however, the 
court suggested that the right to protect medical informa- 
tion against unwarranted disclosure had been recognized 
before 1986. That finding was not essential to the decision 
in Woods, as the court ultimately resolved the immunity is- 
sue by adopting an unusual approach. It held that qualified 
Immunity did not protect medical personnel Nr the u fc]asuai, 
unjustified dissemination of confidential medical informa- 
tion to non-medical staff and other prisoners." even if the 
exact contours of the right to privacy were not clear, be- 
cause the disclosure fell far outside of their responsibilities. 
In this case, Officer Smith might have received qualified 
immunity by focusing narrowly on the federal right alleg- 
edly violated. Even If court decisions in 1987 had clearly 
identified a right to privacy that protected a person Infected 
with HIV, for example, it probably was not clear that the 
right also protected the person's immediate family. The 
availability of qualified immunity as a defense depends on 
whether the asserted federal right was clearly established 
in the context of an officer's specific conduct. Anderson v. 
Creighton, 483 U.S. 635 (1987). In this case, again, the de 
fense was not raised. 

14. The court stated that disclosure should be encour- 
aged because officers "may come into contact with hypo- 
dermic needles" while frisking an arrestee. It is likely that 
officers will be extremely careful in carrying out their duties 
if a person discloses that he or she is HIV infected. In pro- 
moting safety for officers, however, the court fails to mention 
an important point. Jailers should use safety precautions in 
dealing with all detainees, not Just those who reveal that 
they are HIV-infected. 
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discourage others from disclosing sensitive informa- 
tion. For that reason, the court rejected Officer Smith's 
argument that Doe automatically waived his right to 
privacy by revealing his condition. 

Liability of the Borough of 
Runnemede—Failure to Train 

Jane Doe's lawsuit alleged that the Borough of 
Runnemede's failure to tram its employees about AIDS 
and the importance of confidentiality caused a violation 
of her family's right to privacy. This was a difficult 
claim to prove. 

Last summer in City of Canton v. Harris, 1 * the U.S. Su- 
preme Court narrowly limited the circumstances un- 
der which local governments may be held liable for 
failing to train their officers. It ruled that a county is 
not responsible unless its training program is so bad 
that it reflects a deliberate and complete lack of con- 
cern for the federal rights of others. Jane Doe had to 
identify a deficiency in Runnemede's training program 
and prove that it made a constitutional violation inevi- 
table. In addition, she had to show that the violation of 
her privacy was caused directly by the inadequate 
training. The court found that she satisfied these strin- 
gent requirements and ordered Runnemede to pay be- 
cause its AIDS training was completely inadequate. In 
fact, it was nonexistent. 

The court reached the following conclusions before 
imposing liability against the Borough of Runnemede. 
It was obvious, even in 1987, that Officer Smith and 
other police officers would confront HIV-infected per- 
sons. They frequently came into contact with intrave- 
nous drug users, for example, a group rhat has a high 
proportion of infection. Officer Smith needed informa- 
tion about the disease and its method of transmission 
to protect himself when faced with blood or hypoder- 
mic needles. Given the hysteria and panic surround- 
ing AIDS. "[t]he failure to instruct officers to keep 
information about AIDS carriers confidential was 
likely to result in disclosure and fan the flames of 
hysteria." 16 It was easy to anticipate the devastating 
consequences if Officer Smith disclosed that a per- 
son was HIV positive or had AIDS. 

In holding the local government liable for its official 
policy of inadequate training, the court found that the 
police chief "made a conscious decision not to train 
[his] officers about the disease." 17 He knew that they 



would confront HIV-infected persons, and he was aware 
that other police chiefs had taken precautions to pro- 
tect their officers. 18 Still, he provided his officers with 
no information about AIDS, and he did not develop a 
policy on the subject. If Officer Smith had received 
even the most basic training about AIDS, he would 
have known that John and Jane Doe presented no risk 
to the DiAngelos, and presumably he would not have 
divulged Doe's medical condition. Training would have 
emphasized the need to keep strictly confidential the 
identity of persons Infected with HIV. The failure to 
provide this obvious training revealed an attitude of 
complete indifference to the federally protected rights 
of HIV-infected persons, and Runnemede is liable for 
the tragic violation of privacy inevitably caused by its 
policy. 

Summary 

The U.S. Constitution includes a right to privacy 
that requires deputies and jailers to avoid the unnec- 
essary disclosure of highly sensitive information about 
a person. This privacy right especially covers AIDS- 
related information, and it even protects the immediate 
family of persons infected with HIV. The right to privacy 
is not absolute, but sheriffs and jailers must have a 
compelling reason before they reveal that a person is 
infected. This valuable right to privacy is not surren- 
dered or waived just because an inmate tells a jail 
officer about his or her medical condition. 

HIV is not transmitted through everyday casual 
contact, and there is no medical reason to tell everyone 
that a particular inmate is infected. Federal courts will 
base their decisions about AIDS-related practices and 
policies on the most recent medical evidence, not on 
the unreasonable fears of deputies and jailers. 

It is virtually certain that deputies and jailers will 
come into contact with HIV-infected persons. Jailers 
who receive absolutely no training will make decisions 
based on ignorance and fear, and sooner or later one 
will violate a person's right to privacy by disclosing to 
others that he or she is infected. A department that 
does not train its officers on how HIV is transmitted, 
as well as on the need for confidentiality, will be held 
civilly liable for those inevitable violations of privacy. 



15. 109 S. Ct. 1197(1989). 

16. 729 F. Supp. 376, 389 (D.N.J. 1990). 

17. Id. 



18. According to the court, the police chief "should have 
known that officers untrained as to the medical facts about 
AIDS would act out of panic, ignorance, and fear when con- 
fronted with a person having or suspected of having AIDS, 
and that such a confrontation was likely to occur." 729 F. 
Supp. at 389. 
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North Carolina Law 

The decision in Doe is based on a violation of the 
federally protected right to privacy. It is important for 
sheriffs and jailers to understand that North Carolina 
law also requires them to keep information 
about a person's HIV status strictly confidential. 
General Statutes (G.S.) Section 130 A- 143 prohibits 
disclosing that a person is Infected with HIV. although 
the statute contains a short list of exceptions, including 
release with a person's written consent and release to 
health care personnel who are providing medical care 
to a person. 19 The confidentiality requirements of G.S. 
130A-143 protect the privacy of HIV-infected Jail 
inmates, and they apply no matter how a Jailer learns 
about an inmate's illness. There is no general exception 
that permits jailers to tell others about an inmate's 
sensitive medical condition. In other words, the 
actions of the officer in Doe— telling a third person 
that an arrestee is infected with HIV— violate both 
North Carolina law and federal taw. In addition to 
potential civil liability, a person who violates the 
confidentiality provisions of G.S. 130A-143 is guilty 
of a misdemeanor. 



19. The exceptions to confidentiality are narrow. G.S. 
§ 130A-143 does not authorize medical personnel, including 
a local health director, to tell a sheriff that a jail Inmate is 
HIV infected. There is a special exception to confidentiality 
for the Department of Correction (DOC), but it does not 
apply to county Jails. The Division of Heaith Services has 
adopted a regulation that requires notification to the di- 
rector of heaith services for DOC and the administrator 
of a prison unit "when any person confined in a state 
prison is determined to be infected with HIV." N.C. Admin. 
Code tit. 10. r. 7A0209(d)(7), The statutory exception for 
heaith care workers apparently would permit disclosure 
to a physician or nurse caring for an HIV-infected Inmate 
at a county Jail. N.C. Gen. Stat. § 130A-143(3). 



Conclusions 

This decision only represents the opinion of one 
federal court, and courts with federal Jurisdiction over 
North Carolina may disagree with some of its conclu- 
sions. 20 The basic lessons from this decision are clear, 
however, and they are likely to be accepted by most 
courts. Sheriffs must provide AIDS training for their 
deputies and jailers, and the training must emphasize 
the need for confidentiality .» The court decided only 
that some training Is necessary; It does not prescribe 
what information about HIV and AIDS must be Included. 
In addition, each department should have written poli- 
cies and procedures that cover the many medical legal, 
and administrative Issues associated with AIDS. It is 
even more likely today than in 1987 that jailers will 
encounter HIV-infected persons. Failure to provide at 
least minimal training ultimately will lead to a violation 
of a person's federal right to privacy, or some other 
protection, like an inmates right to necessary medical 
care. If it does, and if the sheriff has completely Ignored 
AIDS training, then it is likely that both the sheriff and 
the county will face liability. 



20. For Instance, it is possible that other courts will de- 
cide that the federal right to privacy does not protect the 
Immediate family of HIV-infected persons. There may be 
other differences. The basic legal principles that it announ- 
ces are consistent with other court decisions involving AIDS- 
reiated Issues, though, and it seems likely that those princi- 
ples will survive in other cases. 

21. Sheriffs and Jail administrators should look to their 
local heaith department for help in developing a training 
program on HIV infection and related confidentiality issues. 
The Division of Health Services regulations provide that 
"[t jhe local health director shall ensure that the health plan 
for local Jails include education of jail staff and prisoners 
about HIV, how it Is transmitted, and how to avoid acquir- 
ing or transmitting this Infection." N.C. Admin. Code tit. 10, 
r. 7A0209(d)(8). 
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